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ELECTRONIC TRANSACTIONS BILL 2011 

Second Reading 

Resumed from 10 August. 

MR J.R. QUIGLEY (Mindarie) [8.26 pm]: I rise once again to give voice to the opposition’s support for the 
Electronic Transactions Bill 2011. This bill has been before the Legislative Council and passed through that 
chamber, as did the arbitration bill that we dealt with several weeks ago. This bill found its genesis in the United 
Nations Commission on International Trade Law and the Model Law on Electronic Commerce. As I go through 
the clauses of the bill, it takes me back to first-year law school, as the Attorney General would appreciate, and to 
how a contract is arrived at and how or when it is determined that parties have agreed to enter into a binding 
contract. The way in which commerce is conducted online in the twenty-first century and, indeed, in the late 
twentieth century, but certainly since the advent of the internet, which became more commonplace after 1995 
from recollection, and the old rules about offer and acceptance and how an offer was made and how acceptance 
could be made and communicated to an offerer needed clarification. All legal practitioners can remember, I 
suppose, the first case that we were all introduced to through Carlill v Carbolic Smoke Ball Company about 
general offers and unilateral acceptance, how they would be communicated, what constituted an offer and what 
constituted something short of an offer, but was an invitation to treat—an invitation to the world at large to make 
me an offer. Of course, those early cases dealt with goods with price tags on shelves in shops. What did it mean 
when a shopper put that item in their trolley? Had they agreed to buy that item for the ticket price, and had a 
contract been struck? If not, when was the contract struck? As we all know, it has been settled law for ages and 
ages that that constitutes the same as a ticket on a motor vehicle in a car yard, which is an invitation to the public 
to treat: treat me to an offer. So, by putting an item in the trolley, a person has not accepted the shop’s price—
actually, people do not have much room to negotiate at the Coles or Woolworths checkout—but they actually 
make an offer by submitting the item to the merchant, who accepts the offer at that point and sells the item.  

This concept becomes very important when one thinks about the internet and going online and seeing items 
offered for sale. At the click of a button one can order these items and they will be despatched, as they say, by 
FedEx with five days’ delivery to Australia. When was the offer? What constituted the offer? When was there a 
completed contract? I was just looking at Bali holidays online for just before the Parliament resumes to see what 
the cheapest price for the airlines et cetera was, and we can just click buttons and make a contract. But at what 
point does a person enter into a binding arrangement with a travel agent or airline? This legislation makes it clear 
that there is an invitation to treat online, and it is not until the person electronically submits their offer and it is 
subsequently accepted by the merchant that the contract is entered into.  

But there is an important provision in this legislation, given the ease with which these offers can be made and the 
ease with which simple mistakes can be made. If I enter a shop at, say, Harbour Town with my daughter and see, 
as I do, items of clothing on special and buy six of them in varying colours—I buy six because down there I can 
get them for five bucks; I really splash out on Ruby—there is a little sign that says “No Refunds, No Returns”, so 
that once I have submitted those six $2.50 windcheaters to the checkout, as I do, and I have gotten outside the 
shop and suddenly Ruby says, “I wanted the purple one, not the pink one”, I cannot go back and change it; it is 
the same if I find out I have bought too much. With electronic transfers, because we are just clicking that button 
on the screen, this model legislation introduced by the Attorney General contains a very important provision; that 
is, in an electronic transfer there must be a confirmation screen. When I order literature through LexisNexis or 
the Law Book Company, a confirmation screen comes up telling me what my order is, and asking me to click to 
confirm my purchase. So, in the case of there not being a confirmation screen, the legislation makes sensible 
provision that in case of an error—say somebody has clicked the box and ordered 10 instead of one—and so long 
as somebody has not derived any benefit from the item that they have mistakenly ordered an extra nine of if they 
have a thick index finger like mine and they have keyed it wrongly, then there is provision to set aside that part 
of the contract for the surplus amount or service they ordered, so long as they have not derived a benefit. I cannot 
have sent Ruby off to kindy with one of these things on, she having got a day’s warmth out of it, and then say I 
do not want it and send it back; a benefit cannot be derived from the good. This is a change to the law, because if 
it is an invitation to treat on the screen and a person is actually submitting their offer to purchase, and that offer 
is accepted by dispatching the goods to them and debiting their credit card, that would, in ordinary 
circumstances, be regarded as a concluded contract, but this legislation makes provision for that.  

The legislation also takes account of the fact that when transactions are done online, of course, there is not 
always a human being at the merchant’s end to actually accept the offer. There is often an automated message, 
but if the automated message is part of the merchant’s mode of normal operation, that automated message can 
constitute part of the legal agreement.  
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Similarly, the rules concerning the timing of offer and acceptance have been clarified. Parties are free to make 
such terms of contract as seem fit and appropriate, such as, for example, that the default position in an offer and 
acceptance by post is that the offer is accepted when somebody posts the acceptance back in the letterbox, which 
is the traditional rule. What of the situation when the acceptance is open until a certain point in time for a special 
offer, or indeed a situation in which the invitation to treat is online? As we see with AirAsia, it states that it can 
make this offer up until 31 October and people can get their airline ticket for $250, I think it was today, or $149 
return. What are the rules that apply to electronic acceptance? The legislation makes clear that the timing of the 
acceptance is when the acceptance is received into a server and the person accepting had access to it on that 
server, whether or not, as I understand, Attorney General, he has actually opened the acceptance. It is very 
similar to the postal rule, because although the recipient has not actually received the posted acceptance—it has 
gone into the letterbox—if it is to be accepted before 31 October, as long as it is in the letterbox on or before 
31 October, it has been accepted within time. So it is very similar. So long as it is received into the email inbox 
or onto the electronic server and it is accessible, that is the time for it to be accepted. Similarly, the location of 
the parties at the time of the offer and acceptance is clarified under the legislation, but at all times leaving open 
to the contracting parties the freedom to make their own rules per the individual contract.  

I suppose it is a bit of an awkward analogy but when I referred to the arbitration bill, it is the same as having the 
freedom in contracts concerning construction or arbitration for the parties to make their own terms, but there is a 
default position. There is also a default position here concerning what will be recognised as electronic signatures 
and acceptance. It does not have to be my scanned written signature, so long as it is clear in the contract what 
will be accepted as my offer and what will be accepted as acceptance of my offer. So when I contact AirAsia, it 
is clear that I am making the offer by appending to the form on the screen in front of me or filling in on the form 
in front of me that which I am requested to do—my name, my postal address and my credit card information. 
AirAsia will accept that without my written signature as evidencing that it is me who is entering into the 
contract.  

So much of electronic offer and acceptance in law stands on its head that which we have known hitherto to be 
part of the legal system. For example, 10 days ago Mrs Justice Bennett issued an injunction against Samsung 
selling its Galaxy Tab 10.1 in Australia, and then we read in the paper yesterday the grievances of Harvey 
Norman and all the Australian retailers that the only effect this has in the modern world of electronic commerce 
is to deny Australian resellers the profit of selling them, because anyone can get one online. I looked at that 
today; I googled Samsung Galaxy 10.1, although I have got an Apple iPad, and they are selling for between $499 
and $699 depending on the model. That can all be done online by an offer and acceptance, none of which I think 
offends the injunction. I do not think the buyer is prohibited from making an offer internationally and certainly I 
do not see how an Australian injunction can apply to a Singaporean company that ships the item to Australia 
within five days by FedEx. Although this legislation does not go to that, we can see the rate at which online offer 
and acceptance for merchandise has challenged the law and why people have begged for clarification from the 
Parliaments of Australia, which this bill does answer and clarify. I do not know that this will be the end of it—
one cannot foresee where all this electronic commerce is going—but this bill certainly clarifies those things. I 
will just go back to the point on clause 10 of the bill about electronic signatures. Clause 10 states — 

(1) If, under a law of this jurisdiction, the signature of a person is required, that requirement is 
taken to have been met in relation to an electronic communication if — 

(a) a method is used to identify the person and to indicate the person’s intention in 
respect of the information communicated; and 

(b) the method used was either — 

(i) as reliable as appropriate for the purpose for which the electronic 
communication was generated or communicated, in the light of all the 
circumstances, …; or  

(ii) proven in fact to have fulfilled the functions described in paragraph (a), by 
itself or together with further evidence;  

and 

(c) the person to whom the signature is required to be given consents to that requirement 
being met by the use of the method mentioned in paragraph (a).  

Often the invitation to treat online will indicate that one can purchase these items by filling in the boxes. Clause 
10(1)(a) deals with that by providing that if that is what is required to complete the contract between the parties, 
it is completed by filling that in—that is the electronic signature. That is a simple example, but it is a common 
example of how that works. It is a classic example of why we need this bill in Western Australia and why the 
United Nations Commission on International Trade Law found it necessary and desirable to come up with a 
model law, because we are all part of the global community and are making international transactions online. I 
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have given examples such as Ruby’s windcheater at the very bottom end of the scale of commerce and buying 
tickets to Bali or the Galaxy Tab 10.1 as fairly low-level international transactions, but of course there are far 
more complex transactions that take place in commerce of massive proportions and economic consequence that 
require, if possible, a global standard set of rules to apply. For these reasons the government has introduced this 
bill and for these reasons the opposition supports the bill. We will not be taking it to consideration in detail, and 
we commend the bill to the Legislative Assembly.  

MR C.C. PORTER (Bateman — Attorney General) [8.47 pm] — in reply: I thank the shadow Attorney 
General for his contribution. I agree that it is a fascinating area. I gave some thought to the member’s example of 
the injunctive proceedings against the Samsung tablet. It is a very interesting example to raise because it goes, I 
think, to the issue of enforcement. What I understand the Harvey Norman–style retailers to be complaining about 
is that the injunction prevents them from selling the offending item, but, equally, I believe, it would also prevent 
someone from posting it from Singapore in exchange for money sent by electronic transaction from Perth. It is 
just that the latter is impossible, or very, very difficult, to police and the former is as simple as the fact of the 
injunction being advertised to Harvey Norman retailers and them being visibly in breach of it. It seems to me 
that the injunction would apply equally, but the difficulty that mainstream retailers have in those circumstances 
is that people can get the item even though it is in a way that I think is equally prohibited by the injunction. It 
could be posted from Singapore to someone in Perth who has paid money for it, but the fact of it entering the 
Perth market would involve that person selling the product in Perth and he would be liable to the Australian 
injunction. But, of course, that would be almost impossible to police.  

What strikes me about the modern age of electronic transactions and electronic commerce is that the real 
difficulties are arising in enforcement. What I find absolutely fascinating is that, despite all the advances in 
electronic communications, this is a really short bill, and how well these very old principles of contract seem to 
cope with transactions conducted in a completely different medium.  

As the member mentioned, as law students we hear all the examples about “invitation to treat” and we are asked: 
if someone walks into a shop and sees an item of clothing or a penknife or whatever and it has a price on it, does 
that mean that the shop is compelled to sell the item for that price? Our instinctive reaction is always “yes” and 
then we are told by the lecturer, “No, of course not” and we think, “How bizarre is that?” Most people would 
presume that if they walk into Coles and something is on sale with a price tag, Coles is compelled to sell it to 
them for that amount, but that is merely an invitation to treat.  

Mr M. McGowan: Was that Carbolic Smoke Ball Company?  

Mr C.C. PORTER: No; the case I recall is Spencer v Harding. I will read members a tiny paragraph — 

The Defendants sent out a circular containing the following wording:  

28, King Street, Cheapside, May 17th, 1869. We are instructed to offer to the wholesale trade 
for sale by tender the stock in trade of Messrs. G. Eilbeck & Co., of No. 1, Milk Street, 
amounting as per stock-book to 2503l. 13s. 1d., and which will be sold at a discount in one lot. 
Payment to be made in cash. The stock may be viewed on the premises ... up to Thursday, the 
20th instant, on which day, at 12 o’clock at noon precisely, the tenders will be received and 
opened at our offices. Should you tender and not attend the sale, please address to us sealed 
and inclosed, ‘Tender for Eilbeck’s stock.’ Stock-books may be had at our offices on Tuesday 
morning.  

The tenders came in and the highest tender was not good enough to achieve the sale; the defendants refused to 
sell it to the highest tender. The tenders asked for a specific performance, I guess; they wanted the defendants to 
sell them the stock. The court said that unless there was a clear form of words such as “We undertake to sell to 
the highest bidder”, that was merely an invitation to treat and the defendants were not compelled to sell in those 
circumstances. It is very interesting that even then, back in 1869 or whenever it was, people tendered for items 
by post or without having necessarily seen them in person. They did not necessarily need to go and see the items 
in person. It was contemplated that someone could tender at any time by post and not attend the sale. It is 
fascinating that those very old, more than 100-year-old, principles of contract law would apply equally today.  

Mr J.R. Quigley: They would apply to eBay today.  

Mr C.C. PORTER: It fascinates me that whilst the provisions in this bill are all necessary, there is not more of 
the bill. Yes, some things have required clarification and the member for Mindarie pointed out a couple of those 
things. The first half of the bill deals with electronic signatures and the like and sets some parameters and rules 
about things that are slightly different from what they were before, but we have not needed to change the actual 
principles a great deal, although it is necessary to clarify them. The member noted that clause 18, “Invitation to 
treat regarding contracts” provides —  

(1) A proposal to form a contract made through one or more electronic communications that — 
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(a) is not addressed to one or more specific parties; and  

(b) is generally accessible to parties making use of information systems, is to be 
considered as an invitation to make offers, unless it clearly indicates the intention of 
the party making the proposal to be bound in case of acceptance. 

Mr J.R. Quigley: Back to 1861.  

Mr C.C. PORTER: It does nothing more than what was done in Spencer v Harding except that in those days 
they were sending their stockmen off to have a look or sending a letter. Now, rather than having the tenders 
advertise by leaflet, we open up the webpage and a picture of whatever it may be that we intend to buy sits there 
and we look at it. In actual fact that is very much a reformulation of what we have always known to be the case. 
Then, however, we get into the slightly more interesting territory in clause 19, which provides — 

Use of automated message systems for contract formation — non-intervention of natural person 

A contract formed by — 

(a) the interaction of an automated message system and a natural person; or  

(b) the interaction of automated message systems, is not invalid 

It is quite conceivable that two automated message machines or systems will interact and form a contract. I can 
conceive how that would occur. It may occur even with quite high volume in important matters such as the 
trading of stocks and shares.  

Mr J.R. Quigley: That would have been as remote a possibility back then in 1869 as walking on the moon.  

Mr C.C. PORTER: I think that is exactly right, but fascinatingly the principles seem to be easily transportable. 
If we imagine that in Cheapside there were hundreds of thousands of these stocks and someone had a machine 
that they could program to work out the value and send the ads out and someone else had a machine that was 
able to guess whether the price was good or bad and put in an offer, what has really changed other than taking 
the human beings out of it?  

Mr J.R. Quigley: The grievance of many people and traders on the stock exchange is that they have machines 
programmed to buy and sell shares within certain parameters, which can drive down the market.  

Mr C.C. PORTER: I understand that is the prime example of automated messaging systems forming contracts; 
we program a machine to say that with respect to orange juice futures this is the range in which we will sell 
today and that sends the offers out, replacing the person on the telephone who is ringing up. Then someone else 
will program a computer system to say that they will buy orange juice futures at this price and those two 
contracts are concluded, having been programmed for certain parameters but without human beings speaking to 
each other. That is amazing. Nevertheless rules have to surround that. The rules are the same as we would expect 
them to be.  

As the member for Mindarie noted, this bill provides for errors in electronic communications. We have all been 
through the process in which we see something on a website and when we pay by credit card, a confirmation 
message comes up and provides the opportunity to correct an error. There is even a confirmation message when 
someone moves money from one part to another part of their bank account. If there is no confirmation or ability 
to correct an error, someone has not formed a contract; the contract is null and void if they correct the error 
within a reasonable time.  

I will not labour the point any longer, but the first half of the bill sets up some rules on electronic signatures, just 
as we previously had rules on handwritten signatures. Then the bill does its very best—which is not terribly 
difficult—to transplant into the electronic environment very old principles of contract law, such as offer and 
acceptance and invitation to treat. If anything, the bill is a testament to the very sound system of contract law that 
this is such a simple process. I thank the members opposite for their contributions. That concludes my address-
in-reply.  

Question put and passed. 

Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 

Bill read a third time, on motion by Mr C.C. Porter (Attorney General), and passed. 
 


